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DETAILED ACTION 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-7 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Claims 1-7 are rejected under 35 U.S.C. 103(a) as being unpatentable over Richter et 
al. (5,419,908) and further in view of Alderton (3,454,406). 

Richter et al. disclose a process of making a food additive microbial composition 
by contacting the food with acids such as benzoic (claims 1 , 2) and inorganic acids such 
as phosphoric and sulfuric as in claims 1-7 (col. 1, lines 10-20, col. 9, lines 30-45). The 
pH is from 2.5 to 5.5 (col. 20, lines 1-35). Claims 1, 3,4, 7 differ from the reference in 
the particular amounts of inorganic and organic acid. However, it is seen that it would 
have been within the skill of the ordinary worker to use particular amounts of known 
acids for their known function. The discovery of an optimum value of a result effective 
variable is ordinarily within the skill of the art. In re Boesch. 617 F.2d 272, 276, 205 
USPQ 215, 219 (CCPA 1980). In developing an acid containing bacteriocide, 
properties such as amounts of acids are important. It appears that the precise 
ingredients as well as their proportions affect the preservation and shelf life of the 
product, and thus are result effective variables, which one of ordinary skill in the art 
would routinely optimize. Claim 1 further differs in the use of an acidic composition, 
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which has a pH of from 1 .0 to 1 .5. Alderton discloses a process of sterilizing foods 
subject to microbial spoilage by treating the food with acid at a pH of 1 .5 to affect the 
bacterial spores. The acid is provided in an aqueous solution and at a concentration to 
provide an acidic pH. Acid salts can be used and inorganic or organic acids such as 
fumaric, maleic, salicyclic or tartaric (abstract and col. 4, lines 60-75, col. 5, lines 1-5). 
Therefore, it would have been obvious to use enough acid to treat the product to reduce 
microorganisms and to use a low pH as disclosed by Alderton in the process of Kemp 
et al. since Alderton also used the acid to reduce the microbial contamination of foods. 

Claim 2 requires particular organic aci&not disclosed by the reference. 
However, the reference does use organic acids. No particular food is disclosed which 
would have made critical the use of a particular acid. Therefore, it would have been 
obvious to use other organic acids as shown by the reference in the claimed process. 

Claims 9-39, 51-55 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Richter et al as applied to claims 1-7 above, and further in view of Kemp 
(6,436,891). 

Claim 9 further requires the use of a monobasic salt of phosphoric acid. 
However, Kemp discloses adding sulfuric acid to calcium hydroxide and an additive, 
which can be used in a food production as in claim 9-13, 20 (abstract). The particular 
amounts as in claims 14-19 are seen as being within the skill of the ordinary worker as it 
is well known that acidic conditions reduce microbes and bacteria. Therefore, it would 
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have been obvious to use the metal salts of Kemp in the composition of Richter et al for 
the function of reducing the level of bacterial contamination. 

Claims 21-27 further require that the.metal salt is one of an organic acid and 
claim 22 is made by adding a base material to the acid. Kemp et al. disclose that it is 
known to combine an inorganic acid with a base (abstract). However, nothing new is 
seen in using an inorganic acid instead of an organic acid as they both combine with a 
base. The particular amounts are seen as being within the skill of the ordinary work. 
See In re Boesch above. Therefore, it would have been obvious to make a product 
using an inorganic acid instead of an organic acid for their known functions. 

Claim 28 further requires the use of an alcohol and claim 29 that it is ethanol. 
Kemp discloses that 0.5% ethanol and lactic acid can reduce microbes as in claims 28- 
32. Therefore, it would have been obvious to use alcohol with acids in the combination 
of the combined references (col. 18, lines 56-60). 

Claim 33 further requires the use of a surfactant and 34 that it is anionic and 
claim 35 the use of polysorbate. Kemp discloses the use of an anionic surfactant and 
polysorbates. The limitations as to the above are disclosed in col. 10, lines 23-48 to 
achieve a pH of 1 .8. The particular amounts as in claims 36-38 are seen as being 
within the skill of the ordinary worker. Therefore, it would have been obvious to use 
surfactant in particular amounts in the composition of the combined references. 

Claim 39 further requires the use of oleic acid. However, various acids have 
been disclosed by the combination of references. Nothing new is seen in the use of 
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oleic acid absent a showing to the contrary. Therefore, it would have been obvious to 
use various acids in the composition of the combined references. 

Claims 45-49 are to in ready- to- eat food products and claim 50, a dough. As 
the above combination of references is food products nothing is seen that the claimed 
combinations of ingredients as shown above could not be used for the instant claimed 
products. 

The limitations of claims 51-55 have been disclosed above and are obvious for 
those reasons. 

Claims 40-44 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
the above references as applied to the above claims above, and further in view of Hei et 
al (6,627,593). 

Claims 40-44 further require particular amounts of peroxides. Hei et al disclose 
the use of hydrogen peroxide, acids and surfactant in an antimicrobial solution for food 
products (col. 3, lines 6-20). The particular amounts of amounts are seen as being 
within the skill of the ordinary worker. Therefore, it would have been obvious to use 
known antimicrobial solutions containing peroxides in the composition of the combined 
references. 

Claims 55-124 are rejected under 35 U.S.C. 103(e) as being unpatentable over 
Kemp et al. US 2002/0197365. 

Claims 55-124 rejected under 35 U.S.C. 102(e) as being anticipated or in the 
alternative obvious over Kempt et al. US 2002/01 97365 A1 . 
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The applied reference has a common inventor with the instant application. 
Based upon the earlier effective U.S. filing date of the reference, it constitutes prior art 
under 35 U.S.C. 102(e). This rejection under 35 U.S.C. 102(e) might be overcome 
either by a showing under 37 CFR 1.132 that any invention disclosed but not claimed in 
the reference was derived from the inventor of this application and is thus not the 
invention "by another," or by an appropriate showing under 37 CFR 1.131. 

Kemp discloses a process for making HAMMIA and AGIIS (abstract). The 
compositions are the same as disclosed in para on page 2 (0018, 0019, 0019) as in 
claims 56 and 57, various mixtures can be made as in claim 58 (0019). 

The reference discloses that the process is to reduce biological contaminants in 
a nutriment materials which is seen to include ready to eat foods as the reference 
discloses beverages, seasonings, food dressing, stuffings, hotdogs, steaks and defines 
nutriments as something that nourishes (0011, 0012, 0180)). 

The particular amounts as in claim 59 are seen to have been shown as the 
reference discloses inoculating and dipping the meat in the Hammia solution (0180- 
0184). Therefore, it would have been obvious to use amounts within the claimed range. 

The further limitations of the claims are shown in the reference which applicants 
know well since they are listed as inventors. The particular amounts are seen as being 
within the skill of the ordinary worker. Therefore, it would have been obvious to make 
the composition as disclosed by the reference to Kemp 7365. 

ARGUMENTS 
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Applicant's arguments with respect to claims 1-124 have been considered but are 
moot in view of the new ground(s) of rejection. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Helen F. Pratt whose telephone number is 571-272- 
1404. The examiner can normally be reached on Monday to Friday from 9:30 to 6:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Mr. Milton Cano, can be reached on 571-272-1398. The fax phone number 
for the organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
Hp 10-6-06 




HELEN PRATT 
PRIMARY EXAMINER 



